Taking into the account all the above factors, it is con-
cluded, that the Complainant has established a prima facie case
that a violation by Respondent of Section 105 (c) of the Act
occurred when his employment was terminated. This prima facie
case has not been rebutted by Respondent, nor has Respondent
established an affirmative defense.

It is further concluded that the Complainant has abandoned
his allegation as contained in the first Complaint that he filed
in September 1985, that he was discriminated against unlawfully
in not being paid benefits in 1984 when he was injured and was
off from work.

ORDER

It is ORDERED that:

1.  The complaint filed in November 1985, Docket No.
KENT 86-23-D is DISMISSED.

2.  Complainant shall file a statement within 20 days of
this decision indicating the specific relief requested.  This
statement shall show the amount he claims as back pay, if any,
and interest to be calculated in accordance with the formula in
Secretary/Bailey v. Arkansas Carbona, 5 FMSHRC 2042 (1984).  The
statement shall also show the amount he requests for attorney's
fees and necessary legal expenses if any.  The statements shall
be served on Respondent who shall have 20 days from the date
service is attempted to reply thereto.

3.  This decision is not final until a further order is
issued with respect to Complainant's relief and the amount of
Complainant's entitlement to back pay and attorney's fees.

Avram Weisberger

Administrative Law Judge

Distribution:

David M. Taylor, Esq., Smith & Carter Law Officers, P. 0. Box 710,
Harlan, KY 40831 (Certified Mail)

Joshua Et. Santana, Esq., Brown, Bucalos, Santana & Bratt, P.S.C.,
201 W. Short Street, Lexington, KY 40507 (Certified Mail)
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